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Your right to appeal to the Umpire 


The Unemployment Insurance Act (Sec- 
tion 80) gives you and any other person 
immediately involved in a decision of the 
Board of Referees the right to appeal that 
decision to the next level — the Umpire. 
Any claimant, employer, association of 
which the claimant or the employer is a 
member, or the Canada Employment and 
Immigration Commission (CEIC) can 
launch such an appeal. Simply disagreeing 
with the Board’s decision is not sufficient 
reason to launch an appeal. Umpires 
only have the authority to review deci- 
sions of Boards of Referees if it can be 
shown that the board made one (or more) 
of the following ‘‘errors’’. Otherwise, the 
Umpire does not have the authority to 
look at an appeal and would have no 
choice but to dismiss it. 

The ‘‘errors’’ made by a Board of 
Referees that give an Umpire the authori- 
ty to hear an appeal are: 


= The Board of Referees failed to observe 
a principle of natural justice or other- 
wise acted beyond or refused to exer- 
cise its jurisdiction. 


= The Board of Referees erred in law in 
making its decision. 


The Board of Referees based its deci- 
sion on an erroneous finding of fact 
that it made in a perverse and 
capricious manner or without regard 
for the material before it. 


What’s meant by | 
‘‘principle of natural justice’’ 
and ‘‘exercise its jurisdiction’’? 


The principles of natural justice guarantee 
certain rights for individuals. As an 
appellant, you have the right to receive 
adequate notice of the time and place of 
your hearing. This is important. You 
must have a reasonable chance to prepare 
your representations and make arrange- 
ments to attend, if you wish. You have 
the right to be advised of the details of 
the decision on your claim so that you 
know exactly what you’re appealing. You 
should also be given a reasonable oppor- 


tunity to present your case before the 
board. This means you are given the 
opportunity to contradict arguments put 
forward by the Commission or the 
employer, or correct any statement you 
believe to be wrong. 

You have the right to have your case 
heard by a Board of Referees that is not, 
and does not appear to be, personally in- 
terested in the outcome of your case. The 
board also must not make, or appear to 
make a biased or partial decision. That 
is they should not favour or appear to 
have favoured one party in the appeal 
proceedings over the other party. 

If the Board of Referees that heard 
your case did not respect one or more of 
these rights, then natural justice has not 
been observed and you could appeal to 
the Umpire on this basis. 

Another reason for an appeal would be 
if the board does not exercise its jurisdic- 
tion, or operate within the limits of it. If 
the board refuses to reach a decision on 
the questions that are properly before it 
then it fails to exercise its jurisdiction — 
giving you grounds for appeal. An exam- 
ple of the board exceeding its jurisdiction 
would be if it makes a decision on an issue 
which it does not have the authority to 
rule upon. This would be grounds for 
appeal. 


What’s meant by ‘‘error in law’’? 
An error in law occurs when a tribunal 
or court does not properly interpret a 
word or phrase in an act or regulation. 
For example, if the board gives a different 
meaning to a word than that given to it 
by a higher court, it has erred in law, and 
you can appeal to the Umpire on these 
grounds. 


What’s meant by ‘‘erroneous 

finding of fact made in a 

perverse or capricious manner’”’ 

or ‘‘without regard for 

the material before it’’? 

To prove that this happened on your case 

you must be able to show three things. 
First, that the Board of Referees did 


make an erroneous finding of fact in your 
case. Basically, this means that the con- 
clusion it came to concerning the existence 
or non-existence of a fact in your case was 
wrong. 

Secondly, that the erroneous finding of 
fact (mentioned above) was either 


a) made in a perverse or capricious 
manner, or 

b) made without regard to the material 
before it. 


Made in a perverse or capricious man- 
ner means that the Board clearly drew 
the wrong conclusion as to the facts 
of the case. To meet this condition, it’s 
not sufficient to simply show that 
another conclusion could have been 
drawn from the evidence. Umpires will 
not substitute their own opinions for 
that of the board’s unless it’s shown 
that the alleged erroneous finding of 
fact upon which the decision is based 
is clearly and manifestly wrong. 


Made without regard to the material 
before it means that the board con- 
cluded that a fact in your case did 
or did not exist as a result of their 
having ignored some of the evidence 
before them. 


Finally, you must be able to show that the 
decision of the board was based on the 
erroneous finding of fact that it made. 
This means the erroneous finding of fact 
in your case was relevant to the final deci- 
sion. For example, if the issue before the 
board was whether you had shown you 
were available for work and you had no 
children, an erroneous finding of fact by 
the board on the fact that you did not 
have child-care arranged to enable you 
to accept employment would not be 
relevant. 

An appeal to the Umpire must be made 
in writing. You should state the grounds 
for the appeal. If you don’t state the 
grounds and the reasons for the appeal, 
your appeal can be rejected. 

Your appeal should be mailed to your 
local Canada Employment Centre (CEC). 
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An appeal docket will be prepared and 
copies will be sent to the Umpire, to you, 
and to your representative, union or 
employer, if applicable. 


Time limit on appeals 
Your appeal must be filed within 60 days 
of receiving written notice of the Board 
of Referees’ decision. In special cases, the 
Umpire can extend the usual 60-day 
period. Ask at your local CEC. 

Your employer, or UI, can also appeal 
a Board of Referees’ decision. If such an 
appeal is made within 21 days, payment 
of your benefits can be withheld, even if 
the Board’s decision was in your favour. 
After 21 days, if an appeal has not been 
made, you’re entitled to the payments 
allowed by the board. 


The hearing before the Umpire 
You have the right to attend and be 
represented at a hearing. The best time to 
apply for a hearing is at the same time as 
you file your appeal to the Umpire. Send 


your written request for a hearing to your 
local CEC. 


Additional information for 
the Umpire 
As we have said, if an appeal is launch- 
ed, you'll receive a copy of the appeal 
docket which contains all documents 
relating to the appeal. Within 15 days of 
receiving this docket you may submit a 
written statement you wish the Umpire to 
consider in deciding the appeal. 

This is also your last chance to request 
a hearing if you didn’t do so at the time 
you filed your appeal. File your written 
statement and/or written request for a 
hearing through your local CEC office, 
within 15 days of receiving the appeal 
docket. In special cases the Umpire can 
extend this 15-day limit. Ask at your local 
CEC. 

If you do not request or attend a 
hearing, or submit a written statement, 
the Umpire will decide your case based on 


the evidence in the appeal docket, and on 
any written statements other interested 
parties may submit. 

The Umpire is generally a judge of the 
Federal Court of Canada. Hearings by 
the Umpire are kept as simple as possi- 
ble. If the Umpire asks you in writing to 
attend the hearing you will be reimbursed 
for your travel and loss-of-salary costs. 
It’s usually to your advantage to attend 
a hearing, but unless you’re requested to 
attend by the Umpire you’ll have to pay 
your own expenses. 

The decision of the Umpire is normally 
final. There are cases where further ap- 
peals may be heard by the Federal Court 
of Appeal, or more rarely, the Supreme 
Court of Canada. 


Contact your local CEC 

If you have any questions about your 
appeal, be sure to contact your local 
Canada Employment Centre (CEC). The 
people there will be glad to help you. 


A reminder 


Knowingly making false or misleading 
statements is an offence under the law. 
The Canada Employment and Immigration 
Commission has control programs to detect 
abuse of the Unemployment Insurance (UJ) 
Program. We also investigate third party 
reports of UI abuse. 

During the year 1991-92 we conducted 
over 1.1 million investigations and 
uncovered about $216.7 million in over- 
payments. In addition to recovering over- 
payments, we have imposed about 153,000 
penalties and undertaken 894 prosecutions. 

Finally, we also have a disclosure policy. 
If a claimant or employer admits to abuse 
before an investigation is begun, there is 
no penalty or prosecution. All over- 
payments, however, must be paid back. 


For further information, contact your local 
Canada Employment Centre. 


This information sheet contains general 
information only. When a question arises, 
the Unemployment Insurance Act and 
Regulations must govern. 


Produced by Public Affairs 
Employment and Immigration Canada 
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